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Legislation to limit the sale, purchase, and display to the general public of Social 
Security Numbers (SSNs) has been introduced in Congress over the past years.  The 
legislation did not make clear how the use of SSNs by state and local government 
employee benefit plans would be affected.  This year is different, however.  Rep. Clay 
Shaw (R-FL) in re-introducing his legislation, H.R. 1745, on April 20 included new 
language that should provide clarification. 

 
Title I of the bill relates to the use of SSNs in the public and private sectors.  

Section 101 provides for restrictions on the sale or display to the general public of SSNs 
by governmental agencies.  The scope of Section 101 does not “include the submission of 
such number as part of the administration of, or provision of benefits under, an employee 
benefit plan.”  Because of its location in the governmental section of the bill, the 
clarification is intended to apply to state and local government employee benefit plans, 
including retirement plans.  Previous versions of the bill did not include the clarification.  
Section 107 sets out similar, though not identical, restrictions on the use of SSNs by the 
private sector.  Like Section 101, Section 107 contains similar clarifying language for 
private sector employee benefit plans.  

 
The point of the clarification is to allow state and local government retirement 

plans to continue to use SSNs for the administration of their plans.  I’d like to thank 
Wayne Schneider, General Counsel, New York State Teachers’ Retirement System for 
his help in working with Rep. Shaw’s staff on this issue. 
 
 
Section 415 Reg Re-Write  
 
 IRS has just released the long-awaited re-write of the Section 415 regulations.  
The regulations apply to the annual limits on pension benefits and contributions to 
retirement savings.  A copy of the proposed regulations is attached here. 
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are exceeded for that limitation year.  Paragraph (f)(2) of this section provides rules for 

defined contribution plans that are first required to be aggregated pursuant to section 

415(f) and this section in a plan year.  Paragraph (f)(3) of this section provides rules for 

defined benefit plans that are first required to be aggregated pursuant to section 415(f) 

and this section, and for defined benefit plans under which a participant’s benefit is 

frozen following aggregation. 

 (2) Defined contribution plans .  Two or more defined contribution plans that are 

not required to be aggregated pursuant to section 415(f) and this section as of the first 

day of a limitation year do not fail to satisfy the requirements of section 415 with respect 

to a participant for the limitation year merely because they are aggregated later in that 

limitation year, provided that no annual additions are credited to the participant’s 

account after the date on which the plans are required to be aggregated. 

 (3) Defined benefit plans--(i) First year of aggregation.  Two or more defined 

benefit plans that are not required to be aggregated pursuant to section 415(f) and this 

section as of the first day of a limitation year do not fail to satisfy the requirements of 

section 415 for the limitation year merely because they are aggregated later in that 

limitation year, provided that no plan amendments increasing benefits with respect to 

the participant under either plan are made after the occurrence of the event causing the 

plan to be aggregated. 

 (ii) All years of aggregation in which accrued benefits are frozen.  Two or more 

defined benefit plans that are required to be aggregated pursuant to section 415(f) and 

this section during a limitation year subsequent to the limitation year during which the 

plans were first aggregated do not fail to satisfy the requirements of section 415 with 
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respect to a participant for the limitation year merely because they are aggregated if 

there have been no increases in the participant's accrued benefit derived from employer 

contributions (including increases as a result of increased compensation or service) 

under any of the plans within the period during which the plans have been aggregated. 

 (g) Section 403(b) annuity contracts--(1) In general.  In the case of a  section 

403(b) annuity contract, except as provided in paragraph (g)(2) of this section, the 

participant on whose behalf the annuity contract is purchased is considered for 

purposes of section 415 to have exclusive control of the annuity contract.  Accordingly, 

except as provided in paragraph (g)(2) of this section, the participant, and not the 

participant's employer who purchased the section 403(b) annuity contract, is deemed to 

maintain the annuity contract, and such a section 403(b) annuity contract is not 

aggregated with a qualified plan that is maintained by the participant’s employer. 

 (2) Special rules under which the employer is deemed to maintain the annuity 

contract--(i) In general.  Where a participant on whose behalf a section 403(b) annuity 

contract is purchased is in control of any employer for a limitation year as defined in 

paragraph (g)(2)(ii) of this section (regardless of whether the employer controlled by the 

participant is the employer maintaining the section 403(b) annuity contract), the annuity 

contract for the benefit of the participant is treated as a defined contribution plan 

maintained by both the controlled employer and the participant for that limitation year.  

Accordingly, where a participant on whose behalf a section 403(b) annuity contract is 

purchased is in control of any employer for a limitation year, the section 403(b) annuity 

contract is aggregated with all other defined contribution plans maintained by that 

employer.  In addition, in such a case, the section 403(b) annuity contract is aggregated 
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with all other defined contribution plans maintained by the employee or any other 

employer that is controlled by the employee.  Thus, for example, if a doctor is employed 

by a non-profit hospital to which section 501(c)(3) applies and which provides him with a 

section 403(b) annuity contract, and the doctor also maintains a private practice as a 

shareholder owning more than 50% of a p rofessional corporation, then any qualified 

defined contribution plan of the professional corporation must be combined with the 

section 403(b) annuity contract for purposes of applying the limitations of section 415(c) 

and §1.415(c)-1.  For purposes of this paragraph (g)(2), it is immaterial whether the 

section 403(b) annuity contract is purchased as a result of a salary reduction agreement 

between the employer and the participant. 

 (ii) Definition of control.  For purposes of paragraph (g)(2)(i) of this section, a 

participant is in control of an employer for a limitation year if, pursuant to paragraph (b) 

of this section, a plan maintained by that employer would have to be aggregated with a 

plan maintained by an employer that is 100% owned by the participant.  Thus, for 

example, if a participant owns 60% of the common stock of a corporation, the 

participant is considered to be in control of that employer for purposes of applying 

paragraph (g)(2)(i) of this section. 

 (3) Aggregation of section 403(b) annuity with qualified plan of controlled 

employer.  If a section 403(b) annuity contract is combined or aggregated with a 

qualified plan of a controlled employer in accordance with paragraph (g)(2) of this 

section, the plans must satisfy the limitations of section 415(c) both separately and in 

combination.  In applying separately the limitations of section 415 to the qualified plan 

and to the section 403(b) annuity, compensation from the controlled employer may not 



 146

be aggregated with compensation from the employer purchasing the section 403(b) 

annuity (i.e., without regard to §1.415(c)-2(g)(3)). 

 (h) Multiemployer plans--(1) Multiemployer plan combined with another 

multiemployer plan.  Pursuant to section 415(f)(3)(B), multiemployer plans, as defined in 

section 414(f), are not aggregated with other multiemployer plans for purposes of 

applying the limits of section 415. 

 (2) Multiemployer plan combined with other plan--(i) Aggregation only for benefits 

provided by the employer.  Notwithstanding the rule of §1.415(a)-1(e), a  multiemployer 

plan is permitted to provide that only the benefits under that multiemployer plan that are 

provided by an employer are aggregated with benefits under plans maintained by that 

employer that are not multiemployer plans .  If the multiemployer plan so provides then, 

where an employer maintains both a plan which is not a multiemployer plan and a 

multiemployer plan, only the benefits under the multiemployer plan that are provided by 

the employer are aggregated with benefits under the employer’s plans other than 

multiemployer plans  (in lieu of including benefits provided by all employers under the 

multiemployer plan pursuant to the generally applicable rule of §1.415(a)-1(e)). 

 (ii) Nonapplication of aggregation for purposes of applying section 415(b)(1)(B) 

compensation limit.  Pursuant to section 415(f)(3)(A), a multiemployer plan is not 

combined or aggregated with any other plan that is not a multiemployer plan for 

purposes of applying the compensation limit of section 415(b)(1)(B) and §1.415(b)-

1(a)(1)(ii). 

 (i) [Reserved.] 
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 (j) Special rules for combining certain plans, etc.  If a plan, annuity contract or 

arrangement is subject to a special limitation in addition to, or instead of, the regular 

limitations described in section 415(b) or (c), and is combined under this section with a 

plan which is subject only to the regular section 415(b) or (c) limitations, the following 

rules apply-- 

 (1) Each plan, annuity contract or arrangement which is subject to a special 

limitation must meet its own applicable limitation and each plan subject to the regular 

limitations of section 415 must meet its applicable limitation. 

 (2) The combined limitation is the larger of the applicable limitations. 

 (k) Examples.  The following examples illustrate the rules of this section: 

 Example 1.  (i) M is an employee of ABC Corporation and XYZ Corporation.  
ABC maintains a qualified defined benefit plan and a qualified defined contribution plan 
in which M participates and XYZ maintains a qualified defined benefit plan and a 
qualified defined contribution plan in which M participates.  ABC Corporation owns 60% 
of XYZ Corporation. 
 

(ii) ABC Corporation and XYZ Corporation are members of a controlled group of 
corporations within the meaning of section 414(b) as modified by section 415(h).  
Because ABC Corporation and XYZ Corporation are members of a controlled group of 
corporations within the meaning of section 414(b) as modified by section 415(h), M is 
treated as being employed by a single employer.   

 
(iii) The sum of M's annual benefit under the defined benefit plan maintained by 

ABC and M’s annual benefit under the defined benefit plan maintained by XYZ is not 
permitted to exceed the limitations of section 415(b) and §1.415(b)-1; and the sum of 
the annual additions to M's account under the defined contribution plans maintained by 
ABC and XYZ may not exceed the limitations of section 415(c) and §1.415-(c)-1.  For 
purposes of satisfying the requirements of section 415 on this aggregated basis, M’s 
compensation from both ABC and XYZ is taken into account and years of service and 
participation under either defined benefit plan are used. 

 
(iv) M's annual benefit under the defined benefit plan maintained by ABC and M’s 

annual benefit under the defined benefit plan maintained by XYZ also must be within the 
limitations of section 415(b) and §1.415(b)-1, determined without regard to the 
aggregation of employers (i.e., by taking into account only compensation and years of 
service and participation for the respective employers).  
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Example 2.  (i) N is employed by a hospital which purchases an annuity contract 

described in section 403(b) on N's behalf for the current limitation year.  N is in control 
of the hospital within the meaning of section 414(b) or (c), as modified by section 
415(h).  The hospital also maintains a qualified defined contribution plan during the 
current limitation year in which N participates. 

 
(ii) Under section 415(k)(4), the hospital, as well as N, is considered to maintain 

the annuity contract.  Accordingly, the sum of the annual additions under the qualified 
defined contribution plan and the annuity contract must satisfy the limitations of section 
415(c) and §1.415(c)-1. 

 
Example 3.  (i) The facts are the same as in Example 2, except that instead of 

being in control of the hospital, N is the 100% owner of a professional corporation P, 
which maintains a qualified defined contribution plan in which N participates. 

 
(ii) Under section 415(k)(4), the hospital, as well as N, is considered to maintain 

the annuity contract.  Accordingly, the sum of the annual additions under the qualified 
defined contribution plan maintained by professional corporation P and the annuity 
contract must satisfy the limitations of section 415(c) and §1.415(c)-1.  See §1.415(g)-
1(c)(2) for an example of the treatment of a contribution to an annuity contract that 
exceeds the limits of section 415(c) by reason of the aggregation required by this 
section. 
 
 Example 4.  (i) J is an employee of two corporations, N and M, each of which has 
employed J for more than 10 years.  N and M are not required to be aggregated 
pursuant to section 415(f) and this section.  Each corporation has a qualified defined 
benefit plan in which J has participated for more than 10 years.  Each plan provides a 
benefit which is equal to 75% of a participant's average compensation for his high 3 
years of service and is payable in the form of a straight life annuity beginning at age 65.  
J's average compensation (within the meaning of §1.415(c)-2) for his high three years of 
service from each corporation is $160,000.  Each plan uses the calendar year for the 
limitation and plan year.  In July 2007, N Corporation becomes a wholly owned 
subsidiary of M Corporation. 
 

(ii) As a result of the acquisition of N Corporation by M Corporation, J is treated 
as being employed by a single employer under section 414(b).  Therefore, because 
section 415(f)(1)(A) requires that all defined benefit plans of an employer be treated as 
one defined benefit plan, the two plans must be aggregated for purposes of applying the 
limitations of section 415.  However, under paragraph (f)(3)(i) of this section, since the 
plans were not aggregated as of the first day of the 2007 limitation year (January 1, 
2007), they will not be considered aggregated until the limitation year beginning January 
1, 2008.) 

 
(iii) As a result of such aggregation, J becomes entitled to a combined benefit 

which is equal to $240,000, which is in excess of the section 415(b) dollar limitation for 
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2005 of $170,000.  However, under paragraph (f)(3)(ii) of this section, the limitations of 
section 415(b) and §1.415(b)-1 applicable to J may be exceeded in this situation without 
plan disqualification so long as J's accrued benefit derived from employer contributions 
is not increased (i.e., does not increase on account of increased compensation, service, 
or other accruals) during the period within which the limitations are being exceeded. 
 
 Example 5.  (i) A, age 30, owns all of the stock of X Corporation and also owns 
10% of the stock of Z Corporation.  F, A's father, directly owns 75% of the stock of Z 
Corporation.  Both corporations have qualified defined contribution plans in which A 
participates and both plans use the calendar year for the limitation and plan year.  A's 
compensation (within the meaning of §1.415(c)-2) for 2007 is $20,000 from Z 
Corporation and $150,000 from X Corporation.  During the period January 1, 2007 
through June 30, 2007, annual additions of $20,000 are credited to A's account under 
the plan of Z Corporation, while annual additions of $40,000 are credited to A's account 
under the plan of X Corporation.  In both instances, the amount of annual additions 
represent the maximum allowable under section 415(c) and §1.415(c)-1.  On July 15, 
2007, F dies, and A inherits all of F's stock in Z in 2007.   

 
(ii) As of July 15th 2007, A is considered to be in control of X and Z Corporations, 

and the two plans must be aggregated for purposes of applying the limitations of section 
415.  However, even though A's total annual additions for 2007 are $60,000, the 
limitations of section 415(c) and §1.415(c)-1 are not violated for 2007, provided no 
annual additions are credited to A’s accounts after July 15, 2007 (the date that A is first 
in control of Z). 
 
 Example 6.  (i) P is a key employee of employer XYZ who participates in a 
qualified defined contribution plan with (Plan X) a calendar year limitation year.  P is 
also provided post-retirement medical benefits, and XYZ has taken into account a 
reserve for those benefits under section 419A(c)(2).  In 2007, P’s compensation is 
$30,000 and P’s annual additions under Plan X are $5,000.  Pursuant to section 
419A(d), a separate account is maintained for P and that account is credited with an 
allocation of $32,000 for 2007. 
 

(ii) Under paragraph (j)(1) of this section, Plan X and the individual medical 
account must separately satisfy the requirements of section 415(c), taking into account 
any special limit applicable to that arrangement.  In this case, the contributions to Plan X 
separately satisfy the limitations of section 415(c).  The individual medical account is not 
subject to the 100% of compensation limit of section 415(c), so the contributions to that 
account satisfy the limitations of section 415(c). 
 
 (iii) The sum of the annual additions under Plan X and the amounts contributed to 
the separate account on P’s behalf must satisfy the requirements of section 415(c).  
Under paragraph (j)(2) of this section, the limit applicable to the combined plan is equal 
to the greater of the limits applicable to the separate plan.  In this case, the limit 
applicable to the medical account is $40,000 (which is greater than the limit of $30,000 
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applicable to the qualified plan), so the limit that applies to the aggregated plan is 
$40,000 and the aggregated plans satisfy the requirements of section 415. 
 
 Par. 13.  Section 1.415(g)-1 is added to read as follows: 

§ 1.415(g)-1 Disqualification of plans and trusts. 

 (a) Disqualification of plans--(1) In general.  Under section 415(g) and this 

section, with respect to a particular limitation year, a plan (and the trust forming part of 

the plan) is disqualified in accordance with the rules provided in paragraph (b) of this 

section, if the conditions described in paragraph (a)(2) or (a)(3) of this section apply.  

For purposes of this paragraph (a), the determination of whether a plan or a 

combination of plans exceeds the limitations imposed by section 415 for a particular 

limitation year is, except as otherwise provided, made by taking into account the 

aggregation of plan rules provided in sections 415(f) and §1.414(f)-1. 

 (2) Defined contribution plans .  A plan is disqualified in accordance with the rules 

provided in paragraph (b) of this section if annual additions (as defined in §1.415(c)-

1(b)) with respect to the account of any participant in a defined contribution plan 

maintained by the employer exceed the limitations of section 415(c) and §1.415(c)-1. 

 (3) Defined benefit plans .  A plan is disqualified in accordance with the rules 

provided in paragraph (b) of this section if the annual benefit (as defined in §1.415(b)-

1(b)(1), taking into account the rules of §1.415(b)-2) of a participant in a defined benefit 

plan maintained by the employer exceeds the limitations of section 415(b) and 

§1.415(b)-1. 

 (b) Rules for disqualification of plans and trusts--(1) In general.  If any plan 

(including a trust which forms part of such plan) is disqualified for a particular limitation 

year under the rules set forth in this paragraph (b), then the disqualification is effective 
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as of the first day of the first plan year containing any portion of the particular limitation 

year. 

 (2) Single plan.  In the case of a single qualified defined benefit plan (determined 

without regard to section 415(f) and §1.415(f)-1) maintained by the employer that 

provides an annual benefit (as defined in §1.415(b)-1(b)(1), taking into account the rules 

of §1.415(b)-2) in excess of the limitations of section 415(b) and §1.415(b)-1 for any 

particular limitation year, such plan is disqualified in that limitation year.  Similarly, if the 

employer only maintains a single defined contribution plan (determined without regard 

to section 415(f) and §1.415(f)-1) under which annual additions (as defined in §1.415(c)-

1(b)) allocated to the account of any participant exceed the limitations of section 415(c) 

and §1.415(c)-1 for any particular limitation year, such plan is also disqualified in that 

limitation year. 

 (3) Multiple plans--(i) In general.  If the limitations of section 415(b) and 

§1.415(b)-1 (taking into account the rules of §1.415(b)-2), or section 415(c) and 

§1.415(c)-1 are exceeded for a particular limitation year with respect to any participant 

solely because of the application of the aggregation rules of section 415(f)(1) and  

§1.415(f)-1 or section 414(b) or (c), as modified by section 415(h), then one or more of 

the plans is disqualified in accordance with the ordering rules set forth in paragraphs 

(b)(3)(ii) of this section, applied in accordance with the rules of application set forth in 

paragraph (b)(3)(iii) of this section, subject to the special rules set forth in paragraph 

(b)(3)(iv) of this section, until, without regard to annual benefits or annual additions 

under the disqualified plan or plans, the remaining plans satisfy the applicable 

limitations of section 415. 
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 (ii) Ordering rules--(A) Disqualification of ongoing plans other than multiemployer 

plans.  If there are two or more plans that have not been terminated at any time 

including the last day of the particular limitation year, and if one or more of those plans 

is a multiemployer plan described in section 414(f), then one or more of the plans (as 

needed to satisfy the limitations of section 415) that has not been terminated and is not 

a multiemployer plan is disqualified in that limitation year.  For purposes of the 

preceding sentence, the determination of whether a plan is a multiemployer plan 

described in section 414(f) is made as of the last day of the particular limitation year. 

 (B) Disqualification of ongoing multiemployer plans .  If, after the application of 

paragraph (b)(3)(ii)(A) of this section, there are two or more plans and one or more of 

the plans has been terminated at any time including the last day of the particular 

limitation year, then one or more of the plans (as needed to satisfy the applicable 

limitations of section 415) that has not been so terminated (regardless of whether the 

plan is a multiemployer plan described in section 414(f)) is disqualified in that limitation 

year. 

 (iii) Rules of application--(A) Employer elects which plan is disqualified.  If there 

are two or more plans of an employer within a group of plans one or more of which is to 

be disqualified pursuant to paragraph (b)(3)(ii)(A) or (B) of this section, then the 

employer may elect, in a manner determined by the Commissioner, which plan or plans 

are disqualified.  If those two or more plans are involved because of the application of 

section 414(b) or (c), as modified by section 415(h), the employers of the controlled 

group may elect, in a manner determined by the Commissioner, which plan or plans are 

disqualified.  However, the election described in the preceding sentence is not effective 
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unless made by all of the employers within the controlled group. 

 (B) Commissioner determines which plan is disqualified.  If the election described 

in paragraph (b)(3)(iii)(A) of this section is not made with respect to the two plans 

described in paragraph (b)(3)(iii)(A) of this section, then the Commissioner, taking into 

account all of the facts and circumstances, has the discretion to determine the plan that 

is disqualified in the particular limitation year.  In making this determination, some of the 

factors that will be taken into account include, but are not limited to, the number of 

participants in each plan, the amount of benefits provided on an overall basis by each 

plan, and the extent to which benefits are distributed or retained in each plan. 

 (iv) Special rules--(A) Simplified employee pensions (SEPs).  If there are two or 

more plans one or more of which is to be disqualified pursuant to paragraph (b)(3)(ii)(A) 

or (B) of this section, and if one of the plans is a simplified employee pension (as 

defined in section 408(k)), then the simplified employee pension is not disqualified until 

all of the other plans have been disqualified.  However, if one of the plans has been 

terminated, then the simplified employee pension is disqualified before the terminated 

plan.  For purposes of this paragraph (b)(3)(iv)(A), the disqualification of a simplified 

employee pension means that the simplified employee pension is no longer described 

under section 408(k). 

 (B) Combining medical accounts with defined contribution plans.  In the event 

that combining a medical account described in §1.415(c)-1(a)(2)(ii)(C) or (D) and a 

defined contribution plan other than such a medical account causes the limitations of 

section 415(c) and §1.415(c)-1 applicable to a participant to be exceeded for a 
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particular limitation year, the defined contribution plan other than the medical account is 

disqualified for the limitation year. 

 (C) Combining section 403(b) annuity contract and qualified defined contribution 

plan--(1) In general.  In the event that combining a section 403(b) annuity contract and a 

qualified defined contribution plan under the provisions of section 415(f)(1)(B) causes 

the limitations of section 415(c) and § 1.415(c)-1 applicable to a participant under the 

combined defined contribution plans to be exceeded for a particular limitation year, the 

excess of the contributions to the annuity contract plus the annual additions to the plan 

over such limitations is treated as a disqualified contribution to the annuity contract and 

therefore includable in the gross income of the participant for the taxable year with or 

within which that limitation year ends.  See §1.415(a)-1(b)(2) and §1.403(b)-3(b)(2) for 

rules regarding the treatment of a contribution to a section 403(b) annuity contract that 

exceeds the limitations of section 415. 

 (2) Example.  The following example illustrates the application of this paragraph 

(b)(3)(iv)(C).  It is assumed for purposes of this example that the dollar limitation under 

section 415(c)(1)(A) that applies for all relevant limitation years is $42,000.  The 

example is as follows: 

 Example.  (i) N is employed by a hospital which purchases an annuity contract 
described in section 403(b) on N's behalf for the current limitation year.  N is also the 
100 % owner of a professional corporation P that maintains a qualified defined 
contribution plan during the current limitation year in which N participates.  (The facts of 
this example are the same as in Example 3  of §1.415(f)-1(k)).  N's compensation (within 
the meaning of §1.415(c)-2) from the hospital for the current limitation year is $150,000.  
For the current limitation year, the hospital contributes $ 30,000 for the section 403(b) 
annuity contract on N's behalf, which is within the limitations applicable to N under the 
annuity contract (i.e., $42,000)).  Professional corporation P also contributes $30,000 to 
the qualified defined contribution plan on N's behalf for the current limitation year (which 
represents the only annual additions allocated to N's account under the plan for such 
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year), which is within the $42,000 limitation of section 415(c)(1) applicable to N under 
the plan. 
 

(ii) Under section 415(k)(4), the hospital, as well as N, is considered to maintain 
the annuity contract.  Accordingly, the sum of the annual additions under the qualified 
defined contribution plan maintained by professional corporation P and the annuity 
contract must satisfy the limitations of section 415(c) and §1.415(c)-1. 

 
(iii)  Because the total combined contributions ($60,000) exceed the section 

415(c) limitation applicable to N under the plan ($42,000), under the special rules 
contained in this paragraph (b)(3)(iv)(C), $20,000 of the $30,000 contributed to the 
section 403(b) annuity contract is considered a disqualified contribution and therefore 
currently includable in N's gross income.  The contract continues to be a section 403(b) 
annuity contract only if, for the current limitation year and all years thereafter, the issuer 
of the contract maintains separate accounts for each portion attributable to such 
disqualified contributions.  See §§1.415(a)-1(b)(2) and 1.403(b)-3(c)(3). 
 
 (c) Plan year for certain annuity contracts and individual retirement plans .  For 

purposes of this section, unless the plan under which the annuity contract or individual 

retirement plan is provided specifies that a different twelve-month period is considered 

to be the plan year-- 

 (1) An annuity contract described in section 403(b) is considered to have a plan 

year coinciding with the taxable year of the individual on whose behalf the contract has 

been purchased; and 

 (2) A simplified employee pension described in section 408(k) is considered to 

have a plan year coinciding with the year under the plan that is used pursuant to section 

408(k)(7)(C). 

 Par. 14.  Section 1.415(j)-1 is added to read as follows: 

§1.415(j)-1  Limitation year. 

 (a) In general.  Unless the terms of a plan provide otherwise, the limitation year, 

with respect to any qualified plan maintained by the employer, is the calendar year. 

 (b) Alternative limitation year election.  The terms of a plan may provide for the 
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use of any other consecutive twelve month period as the limitation year.  This includes a 

fiscal year with an annual period varying from 52 to 53 weeks, so long as the fiscal year 

satisfies the requirements of section 441(f).  A plan may only provide for one limitation 

year regardless of the number or identity of the employers maintaining the plan. 

 (c) Multiple limitation years--(1) In general.  Where an employer maintains more 

than one qualified plan, those plans may provide for different limitation years.  The rule 

described in this paragraph (c) also applies to a controlled group of employers (within 

the meaning of section 414(b) or (c), as modified by section 415(h)).  If the plans of an 

employer (or a controlled group of employers whose plans are aggregated) have 

different limitation years, section 415 is applied in accordance with the rule of 

paragraphs (c)(2) and (3) of this section. 

 (2) Testing rule for defined contribution plans.  If a participant is credited with 

annual additions in only one defined contribution plan, in determining whether the 

requirements of section 415(c) are satisfied, only the limitation year applicable to that 

plan is considered.  However, if a participant is credited with annual additions in more 

than one defined contribution plan, each such plan satisfies the requirements of section 

415(c) only if the limitations of section 415(c) are satisfied with respect to amounts that 

are annual additions for the limitation year with respect to the participant under the plan, 

plus amounts credited to the participant’s account under all other plans required to be 

aggregated with the plan pursuant to section 415(f) and §1.415(f)-1 that would have 

been considered annual additions for the limitation year under the plan if they had been 

credited under the plan rather than an aggregated plan. 
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 (3) Testing rule for defined benefit plans.  If a participant accrues a benefit or 

receives a distribution under only one defined benefit plan, in determining whether the 

requirements of section 415(b) are satisfied, only the limitation year applicable to that 

plan is considered.  However, if a participant accrues a benefit or receives a distribution 

under more than one defined benefit plan, a plan satisfies the requirements of section 

415(b) only if the annual benefit under all plans required to be aggregated pursuant to 

section 415(f) and §1.415(f)-1 for the limitation year of that plan with respect to the 

participant satisfy the applicable limitations of section 415(b).  Thus, for example, the 

dollar limitation of section 415(b)(1)(A) applicable to the limitation year for each plan 

must be applied to annual benefits under all aggregated plans to determine whether the 

plan satisfies the requirements of section 415(b). 

 (d) Change of limitation year--(1) In general.  Once established, the limitation 

year may be changed only by amending the plan.  Any change in the limitation year 

must be a change to a twelve -month period commencing with any day within the current 

limitation year.  For purposes of this section, the limitations of section 415 are to be 

applied in the normal manner to the new limitation year. 

 (2) Application to short limitation period.  Where there is a change of limitation 

year, the limitations of section 415 are to be separately applied to a "limitation period" 

which begins with the first day of the current limitation year and which ends on the day 

before the first day of the first limitation year for which the change is effective.  In the 

case of a defined contribution plan, the dollar limitation with respect to this limitation 

period is determined by multiplying the applicable dollar limitation for the calendar year 

in which the limitation period ends by a fraction, the numerator of which is the number of 
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months (including any fractional parts of a month) in the limitation period, and the 

denominator of which is 12. 

 (e) Limitation year for individuals on whose behalf section 403(b) annuity 

contracts have been purchased.  The limitation year of an individual on whose behalf a 

section 403(b) annuity contract has been purchased by an employer is determined in 

the following manner. 

 (1) If the individual is not in control (within the meaning of §1.415(f)-1(g)(2)(ii)) of 

any employer, the limitation year is the calendar year.  However, the individual may 

elect to change the limitation year to another twelve-month period.  To do this, the 

individual must attach a statement to his or her income tax return filed for the taxable 

year in which the change is made.  Any change in the limitation year must comply with 

the rules set forth in paragraph (d) of this section. 

 (2) If the individual is in control (within the meaning of §1.415(f)-1(g)(2)(ii)) of an 

employer, the limitation year is to be the limitation year of that employer. 

 (f) Limitation year for individuals on whose behalf individual retirement plans are 

maintained.  The limitation year of an individual on whose behalf an individual 

retirement plan (within the meaning of section 7701(a)(37)) is maintained shall be 

determined in the manner described in paragraph (e) of this section. 

 (g) Examples.  The following examples illustrate the application of this section: 

 Example 1.  (i) Participant M is employed by both Employer A and Employer B, 
each of which maintains a qualified defined contribution plan.  M participates in both of 
these plans.  The limitation year for Employer A’s plan is January 1  through December 
31, and the limitation year for Employer B’s plan is April 1 through March 31.  Employer 
A and Employer B are both corporations, and Corporation X owns 100% of the stock of 
Employer A and Employer B. 
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 (ii) The two plans in which M participates are required under section 415(f) to be 
aggregated for purposes of applying the limitations of section 415(c) to annual additions 
made with respect to M.  Thus, for example, for the limitation year of Employer A’s plan 
that begins January 1, 2008, annual additions with respect to M that are subject to the 
limitations of section 415(c) include both amounts that are annual additions  with respect 
to M under Employer A’s plan for the period beginning January 1, 2008, and ending 
December 31, 2008, and amounts contributed to Employer B’s plan with respect to M 
that would have been considered annual additions for the period beginning January 1, 
2008, and ending December 31, 2008, under Employer A’s plan if those amounts had 
instead been contributed to Employer A’s plan. 
 

Example 2.  In 2007, an employer with a qualified defined contribution plan using 
the calendar year as the limitation year elects to change the limitation year to a period 
beginning July 1 and ending June 30.  Because of this change, the plan must satisfy the 
limitations of section 415(c) for the limitation period beginning January 1, 2007, and 
ending June 30, 2007.  In applying the limitations of section 415(c) to this limitation 
period, the amount of compensation taken into account may only include compensation 
for this period.  Furthermore, the dollar limitation for this period is the otherwise 
applicable dollar limitation for calendar year 2007, multiplied by 6/12. 

 
Par. 15.  Section 1.457-4 is amended by revising paragraph (d) to read as 

follows: 

§1.457-4 Annual deferrals, deferral limitations, and deferral agreement under eligible 

plans. 

 
* * * * * 

 
(d)  Deferrals after severance from employment, including sick, vacation, and 

back pay under an eligible plan--(1) In general.  An eligible plan may provide that a 

participant who has not had a severance from employment may elect to defer 

accumulated sick pay, accumulated vacation pay, and back pay under an eligible plan if 

the requirements of section 457(b) are satisfied.  For example, the plan must provide, in 

accordance with paragraph (b) of this section, that these amounts may be deferred for 

any calendar month only if an agreement providing for the deferral is entered into before 

the beginning of the month in which the amounts would otherwise be paid or made 
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available and the participant is an employee on the date the amounts would otherwise 

be paid or made available.  For purposes of section 457, compensation that would 

otherwise be paid for a payroll period that begins before severance from employment is 

treated as an amount that would otherwise be paid or made available before an 

employee has a severance from employment.  In addition, deferrals may be made for 

former employees with respect to compensation described in §1.415(c)-2(e)(3)(ii) 

(relating to certain compensation paid within 2½ months following severance from 

employment), compensation described in §1.415(c)-2(g)(4) (relating to compensation 

paid to participants who are permanently and totally disabled), and compensation 

relating to qualified military service under section 414(u). 

(2)  Examples.  The provisions of this paragraph (d) are illustrated by the 

following examples: 

Example 1.  (i) Facts.  Participant G, who is age 62 in 2006, is an employee who 
participates in an eligible plan providing a normal retirement age of 65 and a bona fide 
sick leave and vacation pay program of the eligible employer.  Under the terms of G’s 
employer’s eligible plan and the sick leave and vacation pay program, G is permitted 
make a one-time election to contribute amounts representing accumulated sick pay to 
the eligible plan. G has a severance from employment on January 12, 2007, at which 
time G’s accumulated sick and vacation pay that is payable on March 15, 2007 total 
$12,000.  G elects, on February 4, 2007, to have the $12,000 of accumulated sick and 
vacation pay contributed to the eligible plan. 

 
(ii) Conclusion.  Under the terms of the eligible plan and the sick and vacation 

pay program, G may elect before March 1, 2007 to defer the accumulated sick and 
vacation pay because the agreement providing for the deferral is entered into before the 
beginning of the month in which the amount is currently available and the amount is 
bona fide accumulated sick and vacation pay that would otherwise be payable within 2 
½ months after G has a severance from employment, as described in §1.415(c)-
2(e)(3)(ii).  Thus, under this section and §1.415(c)-2(e)(3)(ii), the $12,000 is included in 
G’s includible compensation for purposes of determining G’s includible compensation in 
2007. 

 
Example 2.  (i) Facts.  Same facts as in Example 1, except that G’s severance 

from employment is on December 1, 2006, G’s $12,000 of accumulated sick and 
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vacation pay is payable on February 15, 2007 (which is within 2 ½ months after G’s 
severance from employment), and G’s election to defer the accumulated sick and 
vacation pay is made before February 1, 2007. 

  
 (ii) Conclusion.  Under this section and §1.415(c)-2(e)(3)(ii), the $12,000 is 

included in G’s includible compensation for purposes of determining G’s includible 
compensation in 2007. 

 
Example 3.  (i)  Facts.  Employer X maintains an eligible plan and a vacation 

leave plan.  Under the terms of the vacation leave plan, employees generally accrue 
three weeks of vacation per year.  Up to one week’s unused vacation may be carried 
over from one year to the next, so that in any single year an employee may have a 
maximum of four weeks vacation time.  At the beginning of each calendar year, under 
the terms of the eligible plan (which constitutes an agreement providing for the deferral), 
the value of any unused vacation time from the prior year in excess of one week is 
automatically contributed to the eligible plan, to the extent of the employee’s maximum 
deferral limitations.  Amounts in excess of the maximum deferral limitations are 
forfeited. 

 
(ii)  Conclusion.  The value of the unused vacation pay contributed to X’s eligible 

plan pursuant to the terms of the plan and the terms of the vacation leave plan is treated 
as an annual deferral to the eligible plan for January of the calendar year.  No amounts 
contributed to the eligible plan will be considered made available to a participant in X’s 
eligible plan. 

 
* * * * * 

 
Par. 16.  Section 1.457-5 is amended by revising Example 2  of paragraph (d) to  

read as follows: 

§1.457-5 Individual limitation for combined annual deferrals under multiple eligible 

plans. 

* * * * * 

(d) Examples.  * * * 
 
Example (2).  (i)  Facts.  Participant E, who will turn 63 on April 1, 2006, 

participates in four eligible plans during 2006 Plan W which is an eligible governmental 
plan; and Plans X, Y, and Z which are each eligible plans of three different tax-exempt 
entities.  For 2006, the limitation that applies to Participant E under all four plans under 
§1.457-4 (c)(1)(i)(A) is $15,000.  For 2006, the additional age 50 catch-up limitation that 
applies to Participant E under Plan W under §1.457-4 (c)(2) is $5,000.  Further, for 
2006, different limitations under §1.457-4(c)(3) and (c)(3)(ii)(B) apply to Participant E 
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under each of these plans, as follows:  under Plan W, the underutilized limitation under  
§1.457-4 (c)(3)(ii)(B) is $7,000; under Plan X, the underutilized limitation under §1.457-4 
(c)(3)(ii)(B) is $2,000; under Plan Y, the underutilized limitation under §1.457-4 
(c)(3)(ii)(B) is $8,000; and under Plan Z, §1.457-4 (c)(3) is not applicable since normal 
retirement age is age 62 under Plan Z.  Participant E’s includible compensation is in 
each case in excess of any applicable deferral. 
 

(ii)  Conclusion.  For purposes of applying this section to Participant E for 2006, 
Participant E could elect to defer $23,000 under Plan Y, which is the maximum deferral 
limitation under §1.457-4 (c)(1) through (3), and to defer no amount under Plans W, X, 
and Z.  The $23,000 maximum amount is equal to the sum of $15,000 plus $8,000, 
which is the catch-up amount applicable to Participant E under Plan Y and which is the 
largest catch-up amount applicable to Participant E under any of the four plans for 2006.  
Alternatively, Participant E could instead elect to defer the following combination of 
amounts: an aggregate total of $15,000 to Plans X, Y, and Z, if no contribution is made 
to Plan W; an aggregate total of $20,000 to any of the four plans, assuming at least 
$5,000 is contributed to Plan W; or $22,000 to Plan W and none to any of the other 
three plans. 

 
(iii)  If the underutilized amount under Plans W, X, and Y for 2006 were in each 

case zero (because E had always contributed the maximum amount or E was a new 
participant) or an amount not in excess of $5,000, the maximum exclusion under this 
section would be $20,000 for Participant E for 2006 ($15,000 plus the $5,000 age 50 
catch-up amount), which Participant E could contribute  to any of the plans assuming at 
least $5,000 is contributed to Plan W. 

 
Par. 17.  Section 1.457-6 is amended by revising paragraphs (a) and (c) to read 

as follows: 

 
§1.457-6   Timing of distributions under eligible plans. 

(a) In general.  Except as provided in paragraph (c) of this section (relating to 

distributions on account of an unforeseeable emergency), paragraph (e) of this section 

(relating to distributions of small accounts), §1.457-10(a) (relating to plan terminations), 

or §1.457-10(c) (relating to domestic relations orders), amounts deferred under an 

eligible plan may not be paid to a participant or beneficiary before the participant has a 

severance from employment with the eligible employer or when the participant attains 

age 70 ½ , if earlier.  For rules relating to loans, see paragraph (f) of this section.  This 
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section does not apply to distributions of excess amounts under § 1.457-4(e).  However, 

except to the extent set forth by the Commissioner in revenue rulings, notices, and other 

guidance published in the Internal Revenue Bulletin, this section applies to amounts 

held in a separate account for eligible rollover distributions maintained by an eligible 

governmental plan as described in § 1.457-10(e)(2). 

* * * * * 

(c)  Rules applicable to distributions for unforeseeable emergencies--(1) In 

general.  An eligible plan may permit a distribution to a participant or beneficiary faced 

with an unforeseeable emergency.  The distribution must satisfy the requirements of 

paragraph (c)(2) of this section. 

(2)  Requirements--(i) Unforeseeable emergency defined.  An unforeseeable 

emergency must be defined in the plan as a severe financial hardship of the participant 

or beneficiary resulting from an illness or accident of the participant or beneficiary, the 

participant’s or beneficiary’s spouse, or the participant’s or beneficiary’s dependent  (as 

defined in section 152, and, for taxable years beginning on or after January 1, 2005, 

without regard to section 152(b)(1), (b)(2), and (d)(1)(B)); loss of the participant's or 

beneficiary’s property due to casualty (including the need to rebuild a home following 

damage to a home not otherwise covered by homeowner’s insurance, e.g., as a result 

of a natural disaster); or other similar extraordinary and unforeseeable circumstances 

arising as a result of events beyond the control of the participant or the beneficiary.   For 

example, the imminent foreclosure of or eviction from the participant's or beneficiary’s 

primary residence may constitute an unforeseeable emergency.   In addition, the need to 

pay for medical expenses, including non-refundable deductibles, as well as for the cost 
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of prescription drug medication, may constitute an unforeseeable emergency.  Finally, 

the need to pay for the funeral expenses of a spouse or a dependent  (as defined in 

section 152, and, for taxable years beginning on or after January 1, 2005, without 

regard to section 152(b)(1), (b)(2), and (d)(1)(B)) may also constitute an unforeseeable 

emergency.  Except as otherwise specifically provided in this paragraph (c)(2)(i), the 

purchase of a home and the payment of college tuition are not unforeseeable 

emergencies under this paragraph (c)(2)(i). 

(ii) Unforeseeable emergency distribution standard.  Whether a participant or 

beneficiary is faced with an unforeseeable emergency permitting a distribution under 

this paragraph (c) is to be determined based on the relevant facts and circumstances of 

each case, but, in any case, a distribution on account of unforeseeable emergency may 

not be made to the extent that such emergency is or may be relieved through 

reimbursement or compensation from insurance or otherwise, by liquidation of the 

participant's assets, to the extent the liquidation of such assets would not itself cause 

severe financial hardship, or by cessation of deferrals under the plan. 

(iii) Distribution necessary to satisfy emergency need.  Distributions because of 

an unforeseeable emergency must be limited to the amount reasonably necessary to 

satisfy the emergency need (which may include any amounts necessary to pay any 

federal, state, or local income taxes or penalties reasonably anticipated to result from 

the distribution). 

* * * * * 
 
Par. 18.  Section 1.457-10 is amended by revising paragraph (b)(8) to read as 

follows: 
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§1.457-10 Miscellaneous provisions. 
 

* * * * * 
 
(b) Plan-to plan transfers. * * * 
 
(8) Purchase of permissive service credit by plan-to-plan transfers from an 

eligible governmental plan to a qualified plan--(i) General rule .  An eligible governmental 

plan of a State may provide for the transfer of amounts deferred by a participant or 

beneficiary to a defined benefit governmental plan (as defined in section 414(d)), and no 

amount shall be includible in gross income by reason of the transfer, if the conditions in 

paragraph (b)(8)(ii) of  this section are met.  A transfer under this paragraph (b)(8) is not 

treated as a distribution for purposes of  §1.457-6.  Therefore, such a transfer may be 

made before severance from employment. 

(ii)  Conditions for plan-to-plan transfers from an eligible governmental plan to a 

qualified plan.  A transfer may be made under this paragraph (b)(8) only if the transfer is 

either-- 

(A)  For the purchase of permissive service credit (as defined in section 

415(n)(3)(A)) under the receiving defined benefit governmental plan; or 

(B)  A repayment to which section 415 does not apply by reason of section 

415(k)(3). 

(iii)  Example.  The provisions of this paragraph (b)(8) are illustrated by the 

following example: 

Example.  (i)  Facts.  Plan X is an eligible governmental plan maintained by 
County Y for its employees.  Plan X provides for distributions only in the event of death, 
an unforeseeable emergency, or severance from employment with County Y (including 
retirement from County Y).  Plan S is a qualified defined benefit plan maintained by 
State T for its employees.  County Y is within State T.  Employee A is an employee of 
County Y and is a participant in Plan X.  Employee A previously was an employee of 
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State T and is still entitled to benefits under Plan S.  Plan S includes provisions allowing 
participants in certain plans, including Plan X, to transfer assets to Plan S for the 
purchase of service credit under Plan S and does not permit the amount transferred to 
exceed the amount necessary to fund the benefit resulting from the service credit.  
Although not required to do so, Plan X allows Employee A to transfer assets to Plan S 
to provide a service benefit under Plan S. 

 
(ii)  Conclusion.  The transfer is permitted under this paragraph (b)(8). 

PART 11--EMPLOYEE RETIREMENT INCOME SECURITY ACT OF 1974 

 Par. 19.  The authority citation for part 11 is amended to read, in part, as follows: 

 Authority: 26 U.S.C. 7805. * * * 

* * * * *



Part 11.415(c)(4)-1 [Removed] 

 Par. 20.  Section 11.415(c)(4)-1 is removed. 

       Mark E. Matthews, 

    Deputy Commissioner for Services and Enforcement. 


